OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
ceralD C. MANN
April 28, 1939
Honorabdble E. G. GCarvey
County Auditor
Baxar County
San Antonio, Texas \\
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in W follows:

"The sheriff of Bexar County haes requested that
X write you for an opinion covering a certain matter.
S8ince his request seems to explain the matter very
thoroughly I am enclosing herewith oopy of his re-

quest.
"In oonmlianoa with his request, I asking an
opinion from you coverimg the following qusstions:

"lst. Are the types of claims mentioned in his
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request under {a), (b), (o), and (d), suoh types of
claim that would come under Article 3912e, Section
19, Paragreph m, that would make it mandatory for
me to refuse to countersign his salary check drawn
against the Officers Sslary Fund?

"2nd. If only a part of these olaims are types of
olaime that would come under Article 3912e, Section
19, Faregraph m, stste whether they are claime that
would come under {(a), (b}, {(e), or {a), of the
Sheriff*s request.

*3rd. If any or all of the oleims above mentioned
are not a type of claim coming under Article 3I9l2e,
Section 19, Paragraph m, are they claims or liebil-
ity that would be held against the Sheriff or Con-
stable under any other statute? If so, state the
Article,

"¢th, Since these are an acocumulation of olaims
oovering e period from Jan. 1, 1931, to December 31,
1938, ageinst the Constable and Sheriff, whioch have
been reported dy me each year to the Criminal Dis-
trioct Attorney, are any of these claims, whether
under Artiocle 3912e, Section 19, Pafegraph m, or a
claim ooming under any other part of the Statutes,
barred by limitation?"

In consideration of the questions propounded by
you and of the proper answers to be made thereto by this
department, we think that we should first direot your at-
tention to the limitations placed upon the Attorney General
by Artiole 4%99, Revised Civil SBtatutes of 1928, wherein it
i» provided insofer as county asuditors are conocerned, that
the Attorney Ceneral "shall give them written edvice upon
any question . . . touching their official duties.” It is
not proper that this department shall advise oonolusively
upon controversial matters of fact, or as to what testimony
should be considered by & court in the trial of a cause, or
ae to what judgment should be rendered by a oourt in the
trial of a ocause, for to do so would be to invaede the funo-
tions of the Jjudiolary.

we shall, therefore, confine this opinion to the
interpretation of the pertinent stetutea bearing upon the
substance of your letter so as to advise you with regard to
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your offioiasl duties with respsct to the matters discussed
in this opinion. In oconneotion with paragraph (m) of Article
3912e, we quote so much of this Artiocle and Sections as are

deemed pertinent!:

"{m} All moneys drawn from said Officers’ Sslary
Funds shall be paid out only on warrants approved by
the county auditor, No warrants shall be drawn on
s2id furd in favor of any perscn indebted to the Stete,
County, or to seid fund or in favor of his agent or
assignee until such debt is paid, when notice of suoch
indebtedness has been filed with the county auditor,..”

*{n} ZXach district, county and precinot ofri-
cer shall keep & correoct detailed statement of all
emounts earned by him and of sums coming into his
hends ae fees, oosts, and commissions, in a book to
be provided for him by the proper suthorities of
the county for thet purpose in which the offigcer at
the time when fees or moneys are earned or shall
come into his hands shall enter the same in such
form as may be lawfully required.”

It 1s provided in paragreph {q) of Seotion 19 of
the stated artiocle of the statute, that » statement at the
close of each fiscal year shall be made by each officer
therein mentioned whioh shall be directed to the Distriot
Judge of the property county, and shall be submitted on
forms designed and approved by the state auditor; that a
copy of such statement shall be forwarded to the state audi-
tor by the olerk of the dlstrict court within & given time
and that one oopy shall be filed with the county auditor.
This seotion also provides in substance that the stetement
shall show the amount of the fees, commissions and compen-
sations earned by the officer during the fiscal year and the
amount of fees, commissions and ocompensations ocollected by
him during suoh year and their disposal, and it shall ocon-
tain an itemized statement of &ll fees, commissions and
compensations during the fiscal year whioh were not oollected,
together with the style of the case, the name of the party
owing such fees, oommissions end oompensstions, and the
nature of the security for costs, and the reason for non-
oolleotion, The baslanoce of this paragraph and seotion is
here guoted vwerbatim, to-wit

"For failure to file sald report said officer
shall be sudbjeot to removal from office. The county
suditor shall audit suoh report end file his report
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with the Conmissioners' Court, and said oounty
auditor alsoc shall prepare and file with the dlias-
triot or criminal 4istriot attorney a detailed
report of all fees, commissions, and compensations
uncolleoted which have been due and payable to any
officer of the county for a period of more than six
(6) months; and a similar report of all fecs, oom~
missions and compensations collected by said offi-
cera and not reported by them and a list of oases
f1led since January 1, 1938, in whioh any county or
district clerk or jJustlce of the peace has not taken
adequate security for costs or required a psuper's
oath."

You are advised that the woré "claim" and the word
*debt" are not necessarily synonymous, and that they are not
believed to be 80 used in these statutes, This is made ovi-
dent by the provisions of Paragraph (q) above referred to and
quoted., It must be contemplated both from the language of the
statute and in reason that in the event of suilt agalnst the
sheriff, as provided for in such statute, he might establish
sufficjent reasons, within the purview of the law, why fees
whioh had accrued in oertain ocases had not been collected,
or in other words, a valid defense to the suit,

The lLegislature did not mean that the county asuditor
should, merely becsuse from his audit of the sheriff's account,
he is of the opinion that the sheriff had decn dereliot 1in
colleoting fees or that he had made o0ollections which he had
not accounted for, he, the auditor, should exerolse the au-
thority of withholding the 1ssuance of the sheriff's sslary
warrants. To give the auditor such unlimited authority woulad
be to deprive the sherifr of his day in court and to impose
upon him a penalty without a judicial hearing.

The statute makes it the duty of the District Attorney
upon the oonditions and for the reasons named therein to insti-
tute a suit to collect the fees for which the sheriff is thought
to be liadble, with respect to any supposed default upon his
part, sither to colleoct fees or for fees supposedly ocollected
and not accounted for. Until in such suit a judgment has been
rendered against the sheriff, the asserted and unliquidated
claims against him by reason of these matters do not heve the
absolute status of & "debt™ within the purview of the law,
Ordinarily, you will heve discharged your full duty under the
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law ¥ith respeot to the sheriff's statement when you shall
have audited the same and filed with the District Attorney
the “"report” presorided in the last quoted section of the
statute, supra.

It should further be borne in mind that the sherifrs
1s required to execute an official bond in an amount and
oconditioned as required by law for the faithful performance
of his official duties, and ordinerily such dond would be
sufficient protection to the state and county for matters of
omission and commission by the sheriff in the discharge of
his duties required under the law. Only in cases where
there are no suggested issues of faot involved, that is when
the olaim against an offioer has acquired the: .tntu- of a
dedt as hersin defined, should the anditor assume the pa-
rogative of withholding the officer's salary warrant. Fur-
thermore, in eddition to the other reasons an!.gmd there
is' s sound policy why that. asction should not tahn.

‘W8 cannot makes this opinion more dorinita in view
of tho manner in which the questions are an‘bnittod to the
Attofney Ceneral's Department. .

This department doclinas to answer the fourth
question ‘contained in your letter for the very-suffiocient
reason_that whether or not the statutes of limitation may
be #ikiifssfully pleaded in any case is ordimarily a mixed
question of law and fact,. and it is always a mtm for
deteraination of the court,

Yours very truly

ATTORNEY | OF TEXAS
(4
By
. %. Y. Moore
First Assistant
WAI:BT
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